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SOLICITOR’S LIABILITY

* A solicitor owes a professional duty of competence to his or her client; failure to fulfil
this duty may result in professional discipline.

* A solicitor also owes a contractual duty of professional performance to the client.

* A solicitor also owes a duty of care to potential beneficiaries if such a person
is deprived of the legacy through the lawyer’s negligence. The court must first
inquire whether:

(i) the harm that occurred was a reasonably foreseeable consequence of
the solicitor’s negligent act, and,

(i) whether there is a sufficient relationship of proximity between the
solicitor and the potential beneficiary; and,

(i) whether there are policy considerations for refusing to recognize the
existence of a duty notwithstanding the findings of foreseeability and
proximity.

The quantum of damages may reflect the full value of the intended legacy, as well as
possible expectancy damages.

The lacuna in the law requires a remedy...

White v. Jones
[1995] 2 A.C. 207

The testator had an argument with his two daughters and decided to disinherit them. A
Will was duly executed for that purpose. The father and his daughters reconciled and he
gave written instructions to his solicitors to draft a new Will. The solicitors delayed, and
during that delay the testator died while on holiday. The daughters successfully sued the
solicitors in negligence — extending the scope of liability for pure economic loss to third
parties not tied by contract to the tortfeasor and who did not act in explicit reliance on the
defendant’s assertions or actions.

Per Lord Goff:

... The question which your Lordships have to decide is whether, in cases
such as these, the solicitors are liable to the intended beneficiaries who, as a
result of their negligence, have failed to receive the benefit which the testator
intended they should receive.



(1) In the forefront stands the extraordinary fact that, if such a duty is not
recognised, the only persons who might have a valid claim (ie the
testator and his estate) have suffered no loss, and the only person who
has suffered a loss (ie the disappointed beneficiary) has no claim ... It
can therefore be said that, if the solicitor owes no duty to the intended
beneficiaries, there is a lacuna in the law which needs to be filled. This |
regard as being a point of cardinal importance in the present case.

(2) The injustice of denying such a remedy is reinforced if one
considers the importance of legacies in a society which recognises
(subject only to the incidence of inheritance tax, and statutory requirements
for provision for near relatives) the right of citizens to leave their assets to
whom they please, and in which, as a result, legacies can be of great
importance to individual citizens, providing very often the only opportunity for
a citizen to acquire a significant capital sum; or to inherit a house, so
providing a secure roof over the heads of himself and his family; or to make
special provision for his or her old age ...

(3) There is a sense in which the solicitors’ profession cannot complain if
such a liability may be imposed upon their members. If one of them has been
negligent in such a way as to defeat his client’'s testamentary intentions, he
must regard himself as very lucky indeed if the effect of the law is that he is
not liable to pay damages in the ordinary way. It can involve no injustice to
render him subject to such a liability, even if the damages are payable not to
his client’s estate for distribution to the disappointed beneficiary (which might
have been the preferred solution) but direct to the disappointed beneficiary.

(4) That such a conclusion is required as a matter of justice is
reinforced by consideration of the role played by solicitors in society.
The point was well made by Cooke J in Gartside v. Sheffield Young &
Ellis [1983] NZLR 37 at 43, when he observed:

‘To deny an effective remedy in a plain case would seem to imply a
refusal to acknowledge the solicitor’'s professional role in the
community. In practice the public relies on solicitors (or statutory
officers with similar functions) to prepare effective wills.’

... In my opinion, therefore, your Lordships’ House should in cases
such as these extend to the intended beneficiary a remedy under the
Hedley Byrne principle by holding that the assumption of responsibility
by the solicitor towards his client should be held in law to extend to the
intended beneficiary who (as the solicitor can reasonably foresee) may,
as a result of the solicitor’s negligence, be deprived of his intended
legacy in circumstances in which neither the testator nor his estate will
have a remedy against the solicitor. ...

White v Jones was an important development which was soon followed in other
jurisdictions and on the same reasoning developed in the House of Lords.



Earl v. Wilhelm
(2000), 183 D.L.R. (4th) 45 (Sask. C.A.); cb, p.937,fn 13

The solicitor failed to investigate the nature of the assets subject of the Will and as a
result the dispositions in the Will were in effectual. Was the solicitor liable to the intended
beneficiaries? Yes.

Per Sherstobitoff JA accepting the authority of White v. Jones:

[23] As observed by Lord Goff in White v. Jones, the liability of a lawyer to a
disappointed beneficiary in respect of a will which has failed to carry out the
testator's intention because of the lawyer's negligence has been much
discussed. Notwithstanding the formidable difficulties in finding liability within
the principles which had applied for at least a century to the legal relationship
between lawyer and client, the overwhelming weight of authority in common
law jurisdictions over the past 20 years or so has been in favour of finding
liability one way or another, usually by an extension of the principle in Hedley
Byrne & Co. Ltd. v. Heller & Partners Ltd., [1964] A.C. 465...

[24] The principle in Hedley Byrne has been made a part of the law of
Canada by Haig v. Bamford, [1977] 1 S.C.R. 466...

[25] However, it is difficult to apply the Hedley Byrne principle to the
relationship of lawyer and disappointed beneficiary. The work is clearly done
for the testator, not the beneficiary. Perhaps more importantly, it cannot be
said that the disappointed beneficiary has in any way relied on the exercise
by the lawyer of proper care and skill.

[26] There are many other problems in extending the liability of a lawyer to
disappointed beneficiaries. They were analyzed and summarized by Lord
Goff in White v. Jones the following way.

[27] The first problem is that the relationship between a lawyer and client is
usually contractual, and there can be no liability to a third party because of
the doctrine of privity of contract. Furthermore, the scope of the lawyer's
duties to his client is fixed by the terms of the retainer, and at least in theory,
the lawyer may protect himself by including terms in the retainer agreement.
In the case of liability to a third party, this protection would be lost because
there is no contract with the third party.

[28] The second difficulty is that, while a lawyer may be concurrently liable to
his client in contract and in tort, there is no duty of care owed by the lawyer
to the disappointed beneficiary in tort (aside from assumption of
responsibility under the principle in Hedley Byrne). This is reinforced by the
fact that the claim is one for purely financial loss, and no action lies in tort for
such a loss. (This is not so in Canada...) Furthermore, the claim is one for a
mere loss of expectation, as opposed to an existing right, and, again, no
action lies in tort for such a loss. These claims fall in the zone of contractual
liability rather than tortious liability.



[29] A third argument against recognition of liability in tort is the difficulty of
placing limits on cases in which liability would be allowed. Logically, liability
would have to be imposed in cases of inter vivos gifts where the defect was
for some reason irreparable. Logically, liability could not be limited to specific
named beneficiaries and liability would have to be extended to indeterminate
classes of persons who have been affected.

[30] Finally, it would be illogical to impose a duty on the lawyer to the
disappointed beneficiary when the testator himself owed no such duty. And
recovery by a disappointed beneficiary from the lawyer would have the effect
of increasing the size of the testator's estate because it would not be
possible to recover any part of the estate which had lawfully devolved on
others even though it was not the testator's intention.

[31] Against these arguments, Lord Goff juxtaposed what he termed to be
the reasons of justice which prompt judges and academic writers to conclude
that a duty should be owed by the testator's lawyer to a disappointed
beneficiary...

[36] After balancing all of these factors, Lord Goff concluded as follows at p.
710:

In my opinion, therefore, your Lordships' House should in cases such as
these extend to the intended beneficiary a remedy under the Hedley Byrne
principle by holding that the assumption of responsibility by the solicitor
towards his client should be held in law to extend to the intended beneficiary
who (as the solicitor can reasonably foresee) may, as a result of the
solicitor's negligence, be deprived of his intended legacy in circumstances in
which neither the testator nor his estate will have a remedy against the
solicitor. Such liability will not of course arise in cases in which the defect in
the will comes to light before the death of the testator, and the testator either
leaves the will as it is or otherwise continues to exclude the previously
intended beneficiary from the relevant benefit.

[37] He went on to note that his solution involved no unacceptable
circumvention of the law of contract, that no problem arose by reason of the
loss being purely economic, and that the assumption of responsibility would
be subject to any term of the contract between the lawyer and the testator
which might exclude or limit liability. Although the damages were for loss of
expectation, he saw no reason to make a distinction between liability for
contractual negligence where such damages were available and negligence
arising under the Hedley Byrne principle.

[38] As to the "spectre of solicitors being liable to an indeterminate class", he
pointed out that the ordinary case is one in which the intended beneficiaries
are a small number of identified people. More difficult cases should be left
until they are before the court.

[39] Lord Browne-Wilkinson, in his concurring opinion, said at pp. 717-18:



[T]he law will develop novel categories of negligence "incrementally and by
analogy with established categories". In my judgment this is a case where
such development should take place since there is a close analogy with
existing categories of special relationship giving to a duty of care to prevent
economic loss. The solicitor who accepts instructions to draw a will knows
that the future economic welfare of the intended beneficiary is dependent
upon his careful execution of the task. It is true that the intended beneficiary
(being ignorant of the instructions) may not rely on the particular solicitor's
actions. But, as | have sought to demonstrate, in the case of a duty of care
flowing from a fiduciary relationship liability is not dependent upon actual
reliance by the plaintiff on the defendant's actions but on the fact that, as the
fiduciary is well aware, the plaintiff's economic well-being is dependent upon
the proper discharge by the fiduciary of his duty. Second, the solicitor by
accepting the instructions has entered upon, and therefore assumed
responsibility for, the task of procuring the execution of a skilfully drawn will
knowing that the beneficiary is wholly dependent upon his carefully carrying
out his function. That assumption of responsibility for the task is a feature of
both the two categories of special relationship so far identified in the
authorities. It is not to the point that the solicitor only entered on the task
pursuant to a contract with the third party (ie the testator). There are
therefore present many of the features which in the other categories of
special relationship have been treated as sufficient to create a special
relationship to which the law attaches a duty of care. In my judgment the
analogy is close.

[40] The trial judge adopted the reasoning of the majority in White v.
Jones. We agree that he was correct in so doing. There are two reasons
for this.

[41] Firstly, we agree with the reasoning of Lord Goff and Lord Browne-
Wilkinson. The law as it existed prior to the series of judgments referral
herein contained an anomaly when it left a lawyer free of liability for
professional negligence, and a disappointed beneficiary without a remedy for
a loss which occurred as a result of that negligence, in circumstances such
as existed in this case. To use Lord Goff's words, at p. 711:

Let me emphasise that | can see no injustice in imposing liability upon
a negligent solicitor in a case such as the present where, in the
absence of a remedy in this form, neither the testator's estate nor the
disappointed beneficiary will have a claim for the loss caused by his
negligence.

This is the injustice which, in my opinion, the judges of this country should
address by recognising that cases such as these call for an appropriate
remedy, and that the common law is not so sterile as to be incapable of
supplying that remedy when it is required.

[42] Secondly, as noted previously, the now numerous precedents in
England, Australia, New Zealand and Canada overwhelmingly favour the
same result. Academics and text-book writers generally favour it... All of this
leads us to conclude that the principle stated in White v. Jones may be said



to be so well established in most common law jurisdictions that it should be
recognized as established in Saskatchewan as well.

The duty is not owed to beneficiaries under a previous Will:

Johnston Estate v. Johnston
2017 BCCA 59 (B.C.C.A)

A. MacKenzie J.A.:

33 In Graham v. Bonnycastle [2004 ABCA 270], the court undertook a
comprehensive review of the existing jurisprudence on solicitor negligence,
including Earl v. Wilhelm (2000), 189 Sask. R. 71 (Sask. C.A.); and Worby &
Ors v. Rosser, [1999] E.W.J. No. 3133 (Eng. C.A.). The majority recognized
that imposing a duty of care on solicitors in favour of beneficiaries under a
former will would create untenable conflicts of interest and make solicitors
reluctant to act for elderly testators looking to change their testamentary
arrangements. The court declined to impose such a duty, saying:

[31] . .. several decisions have recognized the untenable situation that would
be created by extending solicitors’ duty of care to include beneficiaries under
a former will. Beneficiaries under a former will have other remedies available
to them, and may block probate of the will where testamentary capacity is not
established. The estate also has a remedy available where it suffers a loss
as a result of solicitor negligence. There is no justification for imposing a duty
on solicitors taking instruction from a testator for a new will to protect the
interests of beneficiaries under a former will. There is not a sufficient
relationship of proximity and there are strong policy reasons for refusing to
recognize the existence of a duty. It is not fair, just and reasonable to impose
a duty.

[Emphasis added.]

(See also Harrison v. Fallis [2006 CarswellOnt 3545 (Ont. S.C.J.)], 2006
CanLll 19457.)

34 | note that in the present case, David is indeed pursuing other
remedies including a claim that Norman lacked testamentary capacity.

35 In Korpiel v. Sanguinetti, the court considered, among other issues,
whether a solicitor owed a duty to beneficiaries named in a client’s former
will. The plaintiffs in Korpiel were relatives of an elderly testator who had
instructed his solicitor to prepare a will bequeathing his home to the plaintiffs;
some years later, the testator changed his mind and instructed the solicitor to
draft a new will leaving the plaintiffs only a small bequest. The plaintiffs
challenged the new will and brought suit against the solicitor for breach of
fiduciary duty. Mr. Justice Taylor canvassed the relevant jurisprudence from
a number of common law countries. He concluded that it was clear from the
case law that solicitors owe no duty to beneficiaries beyond the competent



fulfillment of the testator’s testamentary instructions. As to the allegation of a
breach of fiduciary duty alleged by the plaintiffs, the court said this:

37 A fiduciary relationship is determined upon an examination of the
nature of the relationship and its characteristics. [As observed] by
LaForest J. in Lac Minerals Ltd. v. International Corona Resources
Ltd., [1989] 2 S.C.R. 574 at 646:

[tlhe obligation imposed may vary in its specific substance depending
on the relationship, though compendiously it can be described as the
fiduciary duty of loyalty and will most often include the avoidance of a
conflict of duty and interest and a duty not to profit at the expense of
the beneficiary.

38 Were a solicitor to conduct herself as proposed by plaintiffs’
counsel, it would be impossible to avoid a conflict of duty and interest if
the solicitor refused to follow the client’s interest and instructions in
preference to that of the potential beneficiary at least so far as the
interest is concerned. Similarly, this would also occur if the solicitor was
to advocate for inclusion of persons or terms of disposition contrary to
specific instructions of the client. Such a duty to the public, being those
who might potentially be beneficiaries (an indeterminate class of
persons), by any measure would clearly result in a conflict of the
solicitor’s primary duty to his client. It is only in the fulfillment of the duty
of care to the client that a resulting duty can be said to be owed to
those the client desires to benefit through his testamentary
dispositions. Thus, the duty owed to beneficiaries is the duty to
properly fulfill solicitor's instructions and where he or she fails, to
recompense those who would otherwise benefit.

36 In my opinion, the judge was correct in law when she found David’s
claims were bound to fail to the extent they were based on a duty owed to
him as a beneficiary under a former will. The judge properly considered the
decision in Graham v. Bonnycastle and was persuaded that a solicitor cannot
owe a duty of care to a beneficiary to not take instructions from a testator
that might adversely affect the beneficiary’s interest.

37 | agree with the reasoning in Graham v. Bonnycastle and | would
adopt it: there is no justification for imposing a duty on solicitors
taking instructions from a testator for a new will to protect the interests
of beneficiaries under a former will. To impose such a duty would put
the solicitor in an obvious and untenable conflict of interest; the result
would be unsustainable and unsupportable at law. As a duty of care is
a crucial element of a negligence claim, it was “plain and obvious”
David’s claims in negligence, based on the duty described, were bound
to fail. The judge was correct in concluding that his claim was hopeless
in law.

38 Similarly, a claim for breach of fiduciary duty has no prospect of
success in the absence of a recognized fiduciary duty. | agree with Taylor
J.’s conclusion in Korpiel that it is only in discharging a solicitor’s duty to his



client that it can be said that a parallel duty is owed to those persons the
client wishes to benefit. In other words, any duty owed by a solicitor to a
beneficiary in a will must mirror the duty owed to the testator: the duty to
competently fulfill the testator’s instructions. Thus, a solicitor cannot owe an
independent fiduciary duty to the beneficiary of a will, for, if the testator’s
instructions were to conflict with the beneficiary’s interests, the solicitor would
be unable to avoid conflicting duties to both parties.

39 It follows that | would not accede to this ground of appeal.

Nor is it owed to an intestate heir that might benefit in respect of a non-
testamentary act...

Byrn v. Farris, Vaughan, Wills & Murphy LLP
2017 BCCA 454 (B.C.C.A)

The plaintiff was a disappointed daughter suing in respect of her parent’'s estates. A
Statutory Declaration in a lawyer’s file was evidence that the mother considered severing
a joint tenancy with her husband before she died. The severance was never made and
the property passed to the father on the mother’s death by survivorship.

Groberman J.A. considered the law on negligence in Will drafting and held that the
plaintiff had no standing to sue:

[18] The defendant law firm was engaged by Ms. Mackin, and owed her
a duty of care in providing professional services. Any damages resulting from
negligence — whether from a failure to effect a severance of the joint tenancy,
or from a failure to register the severance of a joint tenancy that had been
effected — was damage to the estate. If Ms. Byrn suffered any loss, it was in
her capacity as a person entitled to a portion of the estate on intestacy.

[21] In White v. Jones, [1995] 2 AC 207, [1995] 1 All E.R. 691, [1995]
UKHL 5, the House of Lords further analysed and established the right.
Wilhelm v. Hickson, 2000 SKCA 1 (CanLlIl), discusses the historical doctrinal
reasons for denying recovery, and then summarizes the rationale for the
judgment in White v. Jones:

[31]  Against these arguments, Lord Goff juxtaposed what he termed
to be the reasons of justice which prompt judges and academic writers
to conclude that a duty should be owed by the testator’s lawyer to a
disappointed beneficiary.

[32] Firstly, if no such duty is imposed, the only persons with a valid
claim, the testator and his estate, have suffered no loss, and the only
person who has suffered a loss, the disappointed beneficiary, has no
claim. This indicates a lacuna in the law which needs to be filled.



[33] Secondly, there exists a need to recognize the importance of
the rights of persons to leave their property to whom they please and a
need to rectify mistakes which frustrate those rights.

[34] Thirdly, there is no injustice in making a lawyer whose
negligence has defeated his client's testamentary intentions liable to
pay damages, even if the damages are payable direct to the
disappointed beneficiary rather than to his client's estate for the
purpose of distribution to the disappointed beneficiary.

[35] Finally, the public relies on lawyers to prepare effective wills. To
deny an effective remedy amounts to a refusal to acknowledge a
lawyer’s professional role in the community.

[36] After balancing all of these factors, Lord Goff concluded as
follows at [All E.R.] p. 710:

In my opinion, therefore, your Lordships’ House should in cases such
as these extend to the intended beneficiary a remedy under the Hedley
Byrne principle by holding that the assumption of responsibility by the
solicitor towards his client should be held in law to extend to the
intended beneficiary who (as the solicitor can reasonably foresee) may,
as a result of the solicitor's negligence, be deprived of his intended
legacy in circumstances in which neither the testator nor his estate will
have a remedy against the solicitor. Such liability will not of course
arise in cases in which the defect in the will comes to light before the
death of the testator, and the testator either leaves the will as it is or
otherwise continues to exclude the previously intended beneficiary
from the relevant benefit.

[Emphasis added.]

[22] In Graham v. Bonnycastle, 2004 ABCA 270 (CanLll), the limited
nature of this extension of liability was emphasized. After citing a number of
English and Canadian cases, the Court said:

[23] These decisions do not support any extension of the duty of
care beyond a duty to those beneficiaries who were intended to benefit
from the bequest which failed as a result of the solicitor's negligence.
As stated by Lord Goff in White v. Jones at [All E.R.] pp. 702-3, the
rationale for the extension of responsibility to prospective beneficiaries
was to fill a gap in the law. The duty is only extended where no other
remedy exists and there is no public interest reason for not extending
the duty as the interests of the intended beneficiary coincide with that
of the testator client.

[Emphasis added]
[23] The reasoning of the Alberta Court of Appeal in Graham v.

Bonnycastle was recently adopted by this Court in Johnston Estate v.
Johnston, 2017 BCCA 59 (CanLll).



[24] The plaintiff relies on the decision of the English Court of Appeal in
Carr-Glynn v. Frearsons (A firm), [1998] 4 All ER 225, [1998] EWCA Civ
1325 as extending solicitor’s liability. In that case, a solicitor drew up a will
that included a specific bequest of the testator's interest in co-owned
property to the plaintiff. The solicitor recognized that it was unclear whether
the property was owned by the testator and the co-owner as joint tenants or
as tenants in common, but failed to follow up on the question. In particular,
the solicitor was negligent in not taking steps to sever what was, in fact, a
joint tenancy. When the testator died, the property remained in joint tenancy,
and her interest passed by survivorship to the remaining joint tenant rather
than through the estate to the intended beneficiary. The intended beneficiary
received nothing, and brought action against the solicitor.

[25] At first instance, the plaintiff's claim was dismissed, on the basis that
the loss suffered was that of the estate, and the intended beneficiary had no
right to pursue it. An award of damages to the estate, however, would not
have conferred any benefit on the intended beneficiary. It would have passed
through the estate to the residual beneficiaries rather than to the plaintiff,
who was only given a specific bequest in the will.

[26] The Court of Appeal saw the case as one requiring an extension of
the doctrine in White v. Jones. At All E.R. 231, it described the problem:

At first sight the facts in the present case take it outside the principle as
stated by Lord Goff. This is a case in which the estate, itself, would
have a remedy.

The question, therefore, is whether the remedy which the House of
Lords was prepared to extend to a disappointed beneficiary in White v
Jones is confined to those cases, of which White v Jones was an
example, in which the estate itself has no remedy — so that, absent a
remedy at the suit of the beneficiary, there is no remedy at all; or is to
be further extended to cases in which the estate does have a remedy
but where the estate’s remedy will be of no advantage to the
disappointed beneficiary.

[27] At All E.R. 234, the Court set out its reasoning for extending the
remedy in White v. Jones:

Lord Goff identified as “the real cause for concern” in cases such as
White v Jones what he described (at [A.C.] 262F) as:

... the extraordinary fact that, if a duty owed by the testator’s
solicitor to the disappointed beneficiary is not recognised, the
only person who may have a valid claim has suffered no loss,
and the only person who has suffered a loss has no claim.

That was the lacuna which had to be filled in cases of that
nature. Lord Goff held (at 268B-C), that the courts were entitled
— indeed, bound - to fashion a remedy to meet the need. For

10



my part, | would find it equally extraordinary and as much a real
cause for concern if the only person for whose benefit a valid
claim could be pursued (the residuary legatee) was a person
who had suffered no loss — because, absent the respondents’
negligence, the property would not have formed any part of the
residue — and the only person who has suffered a loss (the
appellant) has no claim. | am satisfied that it would be
consistent with the approach of the majority of the House of
Lords in White v Jones to fashion a remedy in cases of this
nature also, if that can be done without imposing a double
liability on the solicitors, in order to avoid what would otherwise
be an injustice. It seems to me that that is a legitimate step to
take in the light of what Lord Nolan described (at 295B) as “the
pragmatic, case-by-case approach which the law now adopts
towards negligence claims”.

[28] The Court, therefore was prepared to make “an incremental
extension to the holding in White v. Jones”, covering cases where the
intended beneficiary would receive no benefit from an action brought by the
estate.

[29] In my view, Carr-Glynn does not assist the plaintiff. First, this
is not a case involving testamentary instructions. The evidence
contains no suggestion that the solicitor was ever instructed to draw a
will giving Ms. Byrn an interest in the real property. Her only entitlement
arises as an intestate successor.

[30] More importantly, any damages suffered as a result of the
solicitor’s negligence are damages to the estate. Ms. Byrn’s only
entitlement to those damages would be as a person entitled to share in
the residue of the estate. Thus the conundrum that justified the
incremental extension of solicitor’s liability to cases like Carr-Glynn is
completely absent in this case. There is no lacuna in the case law to be
filled. An action brought by the estate, if successful, will completely
compensate Ms. Byrn for any loss she may have suffered.

[31] Section 151 of the Wills, Estates and Succession Act, S.B.C.
2009, c. 13 recognizes that there are situations in which it is
appropriate for a beneficiary or successor to have the right to bring an
action in the name of the personal representative of the estate. The
section requires a person in the plaintiff’s situation to follow specific
procedures to obtain leave to bring such an action. The section is an
attempt to balance the rights of beneficiaries and successors with the
broader interests of the estate as a whole.

[32] Ms. Byrn has not made an application to bring this action under s.
151, nor is it an action brought on behalf of the personal representative. As it
is not a case in which a lacuna in the law requires the recognition of a direct
right on the part of a beneficiary to bring action, the plaintiff lacks standing to
make the claim.

11
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The duty of care arises only upon a valid retainer:

Hall v. Bennett Estate
(2003), 64 O.R. (3d) 191 (C.A.); cb., p.919, note 1

A solicitor was called to the hospital for a patient with whom he had no pre-existing
professional relationship. The patient lay dying and indicated to the solicitor that he
wished to make bequest of a store to friend. The solicitor did not prepare the will
according to these instructions because solicitor believed the instructions were
incomplete and that patient lacked testamentary capacity. The patient drifted in and out
of consciousness during the interview with the solicitor and could not stay conscious
except for a short while at a time. The patient died not having made a will and the estate
went intestate. Was the solicitor liable for not completing the will? No.

At trial, 40 E.T.R. (2d) 65, Manton J. reviewed the evidence and held:

43 The defendant himself said in his evidence that Bennett seemed to
be with it and had a good sense of time and place. In his memorandum, he
says that in their discussion Bennett told him Peter Hall was his lawyer and
he wanted him to take care of things. He knew who we were and why we
were there, he says. He took time answering questions and sometimes had
to be woken to continue the conversation, but he was at no time confused
and occasionally smiled. The defendant says that Bennett told him that his
daughter and each of his two grandchildren should each get $100 so that
they can't get his estate. Then he made five oral bequests:

1. Ronald Lapointe, cousin $10,000 & his car

2. Wendy Day, $20,000

3. Lisa MacDonald $5,000

4. Peter Hall, the property & store at 34 Main St. for his personal use
5. Brenda Bennett $10,000

44 | find that Bennett had the capacity to make a will on January 13",
1996, and that the defendant had enough information to prepare a will to
dispose of at least part of his assets. | also find that the defendant did not
fulfill his duty of care to the plaintiff to prepare a will for Bennett. The
defendant knew who the executor of the estate should be. Although Bennett
did not use the word executor when referring to his friend the plaintiff, it
would have been easy to conclude that Bennett wanted the plaintiff to act as
executor of his estate. He could have then left $100 to Bennett's daughter
and $100 each to his two grandchildren. Bennett had repeated to him several
times the reason why he did not want to leave money to his daughter. The
defendant could have then made provisions for the five specific bequests
stated and added a paragraph indicating that it was Bennett's wish not to
leave more than the token bequest to his daughter and grandchildren, and
he could also have written in the will itself the reason why he was doing so.
The defendant could have said nothing about the residue so long as he



stated that he did not want his daughter and grandchildren to benefit more
than what was provided in the will.

45 | find that, during the more than one hour the defendant was
with Bennett, he spent too much time worrying about Bennett giving
him a list of assets and about what would be done with the residue of
the estate.

46 | also find that if, instead of worrying about the list of assets and
the residue of the estate, the defendant had concentrated on writing
down, in the form of a will, the last wishes of Bennett, then the persons
that Bennett wanted to exclude from his will would not have benefited
from his estate.

Damages were set at $124,500 on agreement.
In the Court of Appeal, the appeal was successful. Per Charron JA:

48 As stated earlier, it is well-settled that a solicitor who undertakes to
prepare a will has the duty to use reasonable skill, care and
competence in carrying out the testator's intentions. This duty includes
the obligation to inquire into and substantiate the testator's capacity to
make a will. This first obligation is of fundamental importance. After all,
if the testator does not have the requisite testamentary capacity, the
preparation of a will in accordance with his expressed wishes at the time may
only serve to defeat his true intentions.

49 The solicitor's duty of care is, of course, owed primarily to the client.
However, the appellant rightly concedes that a solicitor's duty of care may
extend to a person other than the client where that other person is injured as
a result of the solicitor's negligence in performing the work for which he or
she was retained by the client. Hence, a solicitor who is negligent in his
or her professional work may be liable not only in contract (and
possibly in tort) in respect of the client, but also in tort in respect of
others to whom a duty of care can be shown to exist.

50 The Chancery Division recognized the existence of a duty of care owed
by a solicitor to a prospective beneficiary under a will in Ross v. Caunters
(1979), [1980] 3 All E.R. 580, [1980] Ch. 297. In that case, the solicitors who
prepared a will for a testator sent it to him for execution without warning him
that the will should not be witnessed by the spouse of a beneficiary. This
warning should have been given because, according to the governing
statutory provisions, where a beneficiary or a spouse of a beneficiary
attested a will, the gift to that beneficiary was void. The beneficiary whose
spouse attested the will was successful in his claim for damages against the
solicitors for negligence.

51 The House of Lords subsequently reached a similar result in White v.
Jones, [1995] 1 All E.R. 691. A solicitor who was unreasonably slow in
preparing a will, such that the testator died before it was executed, was
found liable to a prospective beneficiary who was not his client.



52 The appellant submits, and in my view correctly so, that whether a
solicitor does owe a duty of care to a third party beneficiary so as to
found an action in negligence will depend on the circumstances. The
question of whether a duty of care arises is a question of mixed fact
and law to be determined by the court in accordance with the two-stage
test in Anns v. Merton London Borough Council, [1978] A.C. 728 (H.L.), as
revisited by the Supreme Court of Canada in Cooper v. Hobart, [2001] 3
S.C.R. 537. At stage one of the test, the inquiry is twofold. The court must
first inquire whether the harm that occurred was a reasonably
foreseeable consequence of the defendant's act, and next, whether
there is a sufficient relationship of proximity between the parties. At
stage two of the test, the court must determine whether there are policy
considerations for refusing to recognize the existence of a duty
notwithstanding the findings of foreseeability and proximity.

53 The appellant submits that, as a general proposition, no duty of care
can arise with respect to the preparation of a will in the absence of a retainer
between the solicitor and the client. He submits that the retainer is the
anchor that grounds both the contractual duty owed to the client and the duty
of care that may be owed to third parties in tort. The appellant takes the
position that, in this case, no retainer to prepare a will was given or accepted.
He submits that Bennett was incapable of fully conveying his testamentary
intentions to Frederick. Given the incomplete instructions, Frederick never
accepted a retainer to draw a will and, consequently, no duty of care arose in
respect of the carrying out of Bennett's testamentary wishes.

54 The appellant further submits that the imposition of a duty of care
in any case must be fair, just, and reasonable having regard to all the
circumstances. He submits that the imposition of a duty of care in
respect of the preparation of a will in deathbed circumstances such as
those that arose in this case would place solicitors in an untenable
situation. He describes the resulting dilemma in his factum as follows:

To impose a duty of care in favour of third party prospective
beneficiaries in deathbed circumstances where there is a risk
that the testator lacks capacity makes solicitors in those
circumstances the guarantors of third party beneficiaries’
inheritances. If the solicitor determines that the testator lacks
capacity and declines to draw the will, the solicitor is exposed to
a suit by the third party prospective beneficiaries. If, on the other
hand, the solicitor in the same situation draws the will and
attends to its execution, the solicitor is exposed to a suit by the
personal representatives of the estate for the costs incurred by
the estate in determining that the testator lacked capacity. The
result is a no-win situation for solicitors.

55  The appellant notes further that the imposition of a duty of care as that
imposed in this case ignores the important principle that a solicitor is
independent from his client and under no legal obligation to accept a
retainer.
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56 | will consider first the duty of care owed to the client. As a general
proposition, | agree with counsel for the appellant that the existence of
a retainer is fundamental to the question of duty of care. The retainer is
usually the very basis of the relationship between a solicitor and a
client. Hence, insofar as the client is concerned, the absence of a
retainer will usually be determinative, and no duty of care will arise in
respect of the preparation of a will. It is simply a matter of common
sense that there can be no liability in contract for the negligent
performance of services that a solicitor never undertook to perform.
Insofar as any possible liability to the client in tort is concerned, in the
absence of a retainer, there would have to be other circumstances that
gave rise to a duty of care. Such circumstances would be unusual. For
example, it is conceivable that a duty of care could arise, even in the
absence of an actual retainer, where a solicitor either by words or conduct
negligently represents that he will accept a retainer and the "client" relies on
this representation to his or her detriment. If the reliance was both
foreseeable and reasonable, a duty of care may well arise according to the
usual principles governing the tort of negligent misrepresentation as set out
in Hercules Managements Ltd. v. Ernst & Young, [1997] 2 S.C.R. 165. There
is no suggestion that anything of the sort happened in this case.

57 Insofar as the potential liability in negligence to a third party is
concerned, the existence of a duty of care, as stated earlier, will depend
on the presence of both foreseeability and proximity. Again, it is my
view that the existence of a retainer is fundamental to the question of
duty of care. In the absence of a retainer, the harm that may be occasioned
to the third party beneficiary by the failure to make a will may still be
foreseeable but, absent exceptional circumstances, it is my view that there
would be insufficient proximity between the parties to give rise to a duty of
care. It is usually the retainer that creates the necessary proximity not only
between the solicitor and the client but between the solicitor and the third

party.

[58] In this case, it cannot be disputed that, at the very least,
Frederick had undertaken to interview Bennett with a view to obtaining
instructions to prepare a will. He therefore had to bring the skill of a
reasonably prudent solicitor to this task. As discussed earlier, his first
obligation was to inquire into Bennett’s testamentary capacity before
undertaking to do a will. It is my view that the evidence in support of
Frederick’s opinion that he did not have sufficient instructions to
prepare a will and that Bennett lacked testamentary capacity was
overwhelming. Indeed, in the circumstances, it is my view that his duty
was to decline the retainer. | can only conclude that the trial judge’s
conclusions to the contrary were based on his mischaracterization of
the issues, and his misapprehension of the test on testamentary
capacity, both errors of law that are subject to review in this court on a
standard of correctness. On the latter question, it is my view that this
is yet another case where apparent lucidity has been mistakenly
equated with testamentary capacity.
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[59] Hence, on all the circumstances, | conclude that Frederick
fulfilled any obligation that he owed to Bennett and, in the absence of
any retainer to prepare a will, he owed no duty of care to Hall.

[60] While this conclusion is sufficient to dispose of this appeal, | wish to
comment briefly on an additional question that was raised on appeal
because of the result at trial, namely, whether it was even open to the court
to found liability on Frederick’s decision to decline the retainer to prepare a
will. The appellant submits that such a finding runs contrary to the
contractual nature of the retainer and the general principle that a solicitor is
free to accept or refuse a retainer.

[61] It is neither necessary nor advisable to answer this additional question
in a determinative way in this case. However, | find it important to note, if
only for guidance in future cases that, in my view, it is at least questionable
whether Frederick, regardless of his opinion on Bennett’'s capacity, could be
found to be under any /egal obligation to accept the retainer to prepare
Bennett’s will. If, for example, the facts had been otherwise and Frederick
had been of the view that Bennett was able to make a will but nonetheless
declined the retainer, the exigent circumstances would undoubtedly give rise
to a serious question of professional conduct and, depending on all the
circumstances, could form the basis of disciplinary proceedings. | note in this
respect the following commentary to Rule 3.01 of the Rules of Professional
Conduct of the Law Society of Upper Canada:

The lawyer has a general right to decline a particular representation (except
when assigned as counsel by a tribunal), but it is a right to be exercised
prudently, particularly if the probable result would be to make it difficult for a
person to obtain legal advice or representation.

[62] It is important to note, however, that while the Rules of Professional
Conduct may inform a court’s decision on the questions of duty and standard
of care, they do not, in and of themselves, create legal duties that found a
basis for civil liability. The question of whether a duty of care arises in a
negligence action is one that must be determined according to general
principles of tort law as discussed earlier. Hence, before a result such as that
achieved at trial in this case is reached, a court should address the important
question whether in all the circumstances the solicitor was under a legal
obligation to accept a retainer.

The standard of care is reasonableness:

McCullough v. Riffert
2010 ONSC 3891; cb., p.936, fn 78

Per Mulligan J:
[1] Robert McCullough died on February 21, 2008 just ten days

after visiting his lawyer to give instructions for a Will. The Will, which
was not signed, would have left his entire estate to his niece Sarah



Audra McCullough (Sarah). In this action his niece Sarah, the
disappointed beneficiary, claims against his lawyer Diana Siglinda
Riffert (the lawyer) in negligence. The issue in this trial is simply
this: in the circumstances here, was the lawyer negligent in not
attending to the preparation and execution of the Will before Robert
died. For reasons that follow, | find that there was no negligence on the part
of the lawyer in these circumstances.

[44] A decision in this case requires the examination of three
questions:

(1) what is the standard of care required of the solicitor in preparation of a
Will;

(2) is the solicitor liable to a disappointed beneficiary;

(3) in the circumstances of this case did this solicitor fail to meet the
standard of care.

[57] While best practices may have indicated that the lawyer should
have prepared a Will on the day of the visit or instructed on a holograph Will
there are many more factors indicating such a standard would impose too
high a burden on a careful and competent lawyer.

[58] It should be remembered that Robert took no independent
steps to obtain a new Will to reflect his stated intentions. He declined
the offer of a lawyer’s visit to his home as being too expensive. When
the Will kit was obtained and prepared for him he found that its
completion was too complicated. Although he had at least two
contacts with the lawyer years earlier it fell to his niece to make this
appointment.

[59] The lawyer gave evidence in a straight forward manner and
candidly admitted that Robert had lost a great deal of weight and appeared
emaciated. | accept her evidence that she had no recollection of the
detailed conversation with Sarah about Robert’s poor health when the
appointment was first set up. | accept her evidence that if Sarah had used
the words “he had seen death” it would have made an impression on her in
further alerting her to his state of health. However, even if such a
conversation did take place, it was still incumbent on the lawyer to make her
own observations of Robert and ask appropriate probing questions.

[60] In my view the following factors inform my decision that the lawyer
met the standard of care required in these circumstances:

* An appointment was arranged at the lawyer’s office within one week of
Robert’s niece’s telephone call with the lawyer. Three days later a draft Will
was prepared and sent out to Robert for review. The lawyer noted on the file
that the will should be signed by February 29™. This would have been about
two and a half weeks after the initial interview.
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* Robert attended at the office by walking in with the assistance of a cane
and with some help from his niece. He was dressed in a track suit and a
jacket. The lawyer did not have the benefit of seeing him at home in his
bathrobe and in a dishevelled state in the weeks leading up to the office visit.

* At the office visit Robert did not express any urgency other than a desire to
complete the Will before a proposed trip to Texas.

» The lawyer asked if he had seen a doctor and noted his negative answer
and his explanation.

* When Robert saw the lawyer he had not seen a doctor and there was no
diagnosis as to his weight loss. Nor was there a diagnosis that he was
subject to a terminal illness. This was not a visit to the client’s hospital or
palliative care bedside.

 After the office visit Robert did not call back to advise as to the possible
alternate executor or to inquire if the Will was ready.

» Sarah did not call back in the days following the office visit to see if the Will
was ready and to arrange a second appointment for Robert.

* When Robert died ten days later Sarah expressed shock; she was taken
aback and not expecting it.

[61] There may be circumstances where a solicitor does have a
professional obligation to give priority to the preparation of a Will as
soon as possible. Visits to a hospital, nursing home or a palliative care
centre will give rise to greater urgency. The more so when the lawyer
has the benefit of medical advice that the client has a terminal
illness. Even when a client visits the lawyer’s office, the level of
urgency can be raised, especially in cases where the client is elderly or
has been diagnosed with a serious illness which could be life-
threatening.

[62] In my view, there is a continuum between a client who
presents without any particular concerns regarding health or age and a
client who is clearly on his or her death bed. The level of urgency to
prepare a will quickly will increase as factors mount. There may be
situations where a lawyer should prepare a brief will at the first
interview with a very elderly or a terminally ill client. Best practices
may indicate that course of action to be prudent in such
situations. There always exists the possibility that a client could die
from the illness or an accident after the first meeting with the
lawyer. To fail to prepare a will quickly may fall below the standard of
care for a reasonably competent solicitor depending on all the facts in
this continuum. However, | am not satisfied that, on the facts here, the
lawyer fell below the standard of care.
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