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XIII.  VOID CONDITIONS 
 
Two policies seemingly pull in opposite directions in property: the law seeks to maximize 
the right of the proprietor to give his or her property subject to whatever conditions are 
thought appropriate. At the same time, there is a broader interest in certainty of property 
rights to facilitate transactions. Hence we favour early and complete vesting of rights 
where possible. 
 
The law has held that certain types of condition are void for public policy reasons, but not 
many – inciting crime, inducing separation and divorce, and preventing marriage 
unreasonably are a few examples. These are socially-constructed reasons that may 
change as social conditions change. 
 
 

Re Goodwin  
(1969), 3 DLR (3d) 281 (Alta SCTD) 
 
[A condition imposing a restraint on marriage is void as a matter of policy; here 
the rule was avoided.] 
 
The will included the following gift: 
 

I Give, Devise and Bequeath all my real and personal estate of which I may 
die possessed in the following manner, that is to say: One-half to my 
daughter, Ruth Elaine Claire Goodwin, one-quarter to my daughter-in- 
law, Judeth Goodwin, provided she does not re-marry, and one-quarter 
to my grandson, William Trent Goodwin. 
 
If my daughter-in-law should re-marry then her one-quarter share shall 
go to my said grandson, William Trent Goodwin. 

 
Here the issue is whether the restraint is on marriage in an unjustified manner or whether 
the intention of the testator reflects a more principled approach to distributing his assets. 
 
Per Riley J: 
 

8. A distinction is of course drawn between a condition against marriage or 
requiring marriage with a particular person or a particular class of persons 
and a condition wherein the words used relating to marriage merely describe 
the interest to be taken by the donee. There is no prohibition to a gift to a 
donee so long as the donee remains unmarried for marriage may be the 
ground for which a gift is given or is revoked. 

... 
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19. The intention of the testator was only to provide for the daughter-
in-law while she was in fact a widow and that upon her remarriage it 
was his intention to provide for his grandson on the basis that his 
daughter-in-law would then be provided for out of her subsequent 
remarriage. 
 
20. The will does not [attempt to] avoid the "in terrorem rule" and in no 
sense is a restraint against marriage. 
 
21. Even if Judith North (nee Goodwin) is entitled to the realty on the death 
of the deceased, it is divested upon the remarriage, and she is only entitled 
to the interest on the realty from the date of the death until the date of her 
remarriage meaning thereby from January 16, 1968, to July 27,1968. The 
maxim de minimis non curat lex would seem to apply: see Osbaldeston v. 
Bechthold, [1953] 2 S.C.R. 177.  

 
 
Re Kent  
[1982] 13 ETR 53 (BCSC) 
 
[An in terrorem condition preventing litigation is valid if it attached only to 
personal property or personal property and land together provided it is 
‘idle’; that is, there is a gift-over to someone else.] 
 
A common type of condition that is sometimes employed is a forfeiture of gifts should the 
beneficiary dispute the Will. The testator seeks to protect the estate’s assets against 
frivolous litigation. This is a difficult point as it seems to place restraints on the ability of a 
person to access the courts and is unnecessary given the procedural protections and the 
costs rules. However, is it necessary to strike the condition out on policy terms? 
 
The will read in part: 
 

I HEREBY WILL AND DECLARE that if any person who may be entitled 
to any benefit under this my Will shall institute or cause to be 
commenced any litigation in connection with any of the provisions of 
this my Will other than for any necessary judicial interpretation thereof 
or for the direction of the Court in the course of administration all 
benefits to which such person would have been entitled shall 
thereupon cease and I HEREBY REVOKE all said benefits and I DIRECT 
that said benefits so revoked shall fall into and form part of the residue of 
my Estate to be distributed as directed in this my Will; PROVIDED that if 
such person whose benefits are so revoked would otherwise share in the 
residue of my Estate his or her benefits so revoked shall be divided equally 
among the remaining shares into which the residue of my Estate may be 
divided or as if such person had predeceased me and had left no issue 
surviving me. 

 
In this case the Court employed a traditional approach looking to whether there was a 
substitute donee should the condition be breached; as there was, the traditional rules 
would save the gift. However, was the condition void on the general point of being 
contrary to policy? 
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Per Lander LJSC: 
 

The motive for the inclusion of para. 9 in the will was to carry forward his 
intent that his children's shares be limited. The creation of this clause was a 
disincentive for them to contest the will which would subvert his intentions. 

... 
 
As to ground two, that is the challenge made that para. 9 is a clause in 
terrorem, such a condition attached to a legacy of personalty may be void if 
made in such a manner. There are three criteria which must be met 
before the doctrine in terrorem is applicable: 
 
(i) The legacy must be of personal property or blended personal and 
real property. See Re Hamilton (1901), 1 O.L.R. 10; Re Schmidt, 57 Man. 
R. 316, [1949] 2 W.W.R. 513 (K.B.). 
 
 (ii) The condition must be either a restraint on marriage or one which 
forbids the donee to dispute the will. 
 
(iii) The "threat" must be "idle"; that is the condition must be imposed 
solely to prevent the donee from undertaking that which the condition 
forbids. Therefore a provision which provides only for a bare forfeiture 
of the gift on breach of the condition is bad. 
 
However, if the donor indicates that he intended not only to threaten 
the donee but also to make a different disposition of the property to fix 
a benefit on another in the event of a breach of the condition, the 
"threat" is not "idle" and the condition is valid: Feeney, Canadian Law 
of Wills (Construction), vol. 2, 2nd ed. (1982), pp. 200-201. 
 
In this instance there is no doubt that the legacies in this case contain 
personalty and, further, there is no doubt that the "condition" enjoins the 
petitioners from disputing the will. 
 
In this instance is such a "threat" idle? Ordinarily if a provision which 
contains such a condition is followed by a gift over in the event of a 
breach of that condition, the condition is held to be valid: Jarman on 
Wills, p. 1255. While certain authorities question whether a gift over is 
always necessary, I have concluded in this instance that para. 9 of the 
testator's will creates a gift over. The words, "I DIRECT that said 
benefits so revoked shall fall into and form part of the residue of my 
Estate" are sufficient to constitute a gift over for the purpose of 
meeting the in terrorem doctrine. Therefore the paragraph is valid and 
not subject to the doctrine, even if para. 9 does not completely deprive 
the court of jurisdiction. However, by depriving the petitioners of their 
right to apply for relief under the Wills Variation Act, para. 9 may be 
invalid as a provision which is contrary to public policy. 
18 It is apparent that this "public policy" ground is not well known to the 
common law and indeed does not appear to have been argued in Canada, 
as indicated by the paucity of Canadian authorities... 

... 
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20 It cannot be denied with respect that the intent of the legislature in 
creating the Wills Variation Act is to ensure adequate maintenance and 
support for specified individuals. It is a matter of public policy that 
support and maintenance be provided for those defined individuals 
and it would be contrary to such policy to allow a testator to 
circumvent the provisions of the Wills Variation Act by the creation of 
such as para. 9. It is important to the public as a whole that widows, 
widowers and children be at liberty to apply for adequate maintenance 
and support in the event that sufficient provision for them is not made 
in the will of their spouse or parent. I have concluded that the intent of 
para. 9 was to prevent any such application. It is not necessary for the 
purposes of this decision to conjure up scenarios wherein inequitable 
and distressing results are created for a widow or children by being 
deprived of maintenance and support while an "undeserving" 
beneficiary takes under a will. Paragraph 9 therefore is void as against 
public policy. The petitioners shall have their costs of this application from 
the estate. 

 
Thus, in this case, access to justice was denied and the condition was void. 
 
 

Re McBride  
(1980), 6 ETR 181 (Ont HCJ); cb, p.789 
 
[A condition encouraging divorce is void.] 
 
The testator didn’t like his daughter in law; if his son was married to her at the testator’s 
death, the property would go to charity. If they were not married, the son would inherit. 
The will read in part: 
 

(e ) Upon the death of my said wife, if my son Robert McBride is married to 
Geraldine Elizabeth Gibbons, who formerly resided at 14 Cavell Avenue, 
Mimico, to divide all that then remains of my estate in equal shares among: 
 

(i) The Ontario Heart Foundation  

(ii) The Canadian Cancer Society  
(iii) The Ontario Society for Crippled Children 

 
(f ) Upon the death of my said wife, if my son Robert McBride is not 
married to Geraldine Elizabeth Gibbons, to pay, transfer and convey 
all that remains of my estate unto my son, Robert McBride for his own 
use absolutely. 

 
Did the condition fail or did the gift fail? Only the condition. Per Henry J: 
 

10 I have considered the language of paras. 3(e ) and 3(f ) of the will with 
care and find that on their face, the only reasonable view to take of the 
testator's intention is that he intended to promote the divorce of the spouses 
either as a result of one of them committing a matrimonial offence, or by 
collusion. The affidavit fortifies me in this conclusion and I find accordingly. 
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11 The condition is therefore void as being contrary to public policy. See Re 
Fairfoull (1974), 41 D.L.R. (3d) 152 , affirmed (sub nom. Can. Permanent 
Trust Co. v. Bullman ), [1974] 6 W.W.R. 471, 18 R.F.L. 165 (B.C.) (further 
proceedings); and authorities therein cited. 

... 
 
13 ...[a]lthough, as I have found the condition is void as being contrary to 
public policy, the gift does not fail if the reason for invalidity is malum 
prohibitum and not malum in se. While the distinction between the two is 
somewhat obscure according to the scholars, I adopt the reasoning in Re 
Fairfoull , supra, where it was held that a testator's attempt to invade the 
sanctity of his son's marriage was malum prohibitum and that although the 
condition is void, the gift does not fail. 

... 
 
16 What then is the gift that is preserved? Reading paras. 3(e ) and (f) 
together their combined effect reflects the testator's intention to disinherit 
his son if he is married to Geraldine but to pass the entire residue to him on 
the death of his mother if he is not. The object of the testator, as I see it, is 
to achieve dissolution of the marriage and not to deprive his son for any 
other reason or motive. He intends his son to inherit but seeks to terminate 
the marriage. When the condition fails the gift to Robert McBride is absolute; 
the charities were never intended to benefit except as a device to induce 
termination of the marriage. 
 
17 In the result, therefore, Robert McBride will be entitled to the residue 
upon his mother's death, regardless of whether he is or is not then married 
to Geraldine. 

 
 
Carter v May 
(1960), 60 D.L.R. (2d) 70 (Nfld. S.C.) 
 
[A condition which is institutionally repugnant is void; e.g. giving a gift absolutely 
but restricting its future alienation is repugnant to property law with respect to 
absolute ownership.] 
 
The Will provided: 
 

With regard to the Forest Road property now occupied by myself it is my 
will that this also be held and enjoyed by Alice Maud Cumming for her 
lifetime, together with the cottage situated thereon and now occupied by G. 
Piercey. And after her death I give and bequeath the whole to my nephew 
Eric Collier or his children, or son if having one, but if Forest House be 
occupied by Alice Cumming and her family at the time of her death, it is my 
wish, that the family may still continue to occupy the same for twelve 
months if they so wish to give them time to make other arrangements. 

… 
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And further with regard to this property, as it has been in the family 
of my late mother for seven generations, it shall not be sold, 
mortgaged or exchanged, or conveyed in any way, from the descend 
— of said family for ever. 
 

This is an example of a condition that must be void for “repugnancy”; it simply cabbot 
operate as intended as a matter of property law. Thus, the Court held: 
 
 

16.  Frederick Collier’s will gives to Eric Collier an absolute estate in the 
Forest Road property and then adds a condition which limits alienation of the 
property to a small class; a class which, at any given time, may be difficult to 
ascertain in any event, a class which, at any given time, for a variety of 
reasons, may not exist at all, but a class in which, nevertheless, must be 
found at any given time a person willing and financially able to enter into 
dealings about the property. If that condition is good, then Eric Collier is to all 
intents and purposes deprived for his whole life of his right to alienate the 
property and thus of full enjoyment of the property. In my view, both on 
principle and on authority, such a condition is repugnant to the absolute 
estate given to Eric Collier and as such is invalid. 
 

 
 
Re Macdonald 
[1971] 2 O.R. 577 (HCJ) 
 
[A condition on a gift which is impossible to satisfy is void.] 
 
Here the question was in respect of a condition that was impossible to fulfil. Is the 
condition void? 
 
The will read in part: 
 

To pay and transfer Ten Percent (10%) to the WINDSOR PUBLIC LIBRARY 
BOARD, Windsor, Ontario, provided the house known as the "BABY 
HOUSE" situate on Pitt Street West, in the City of Windsor, has not been 
moved from its original foundation and providing the City of Windsor gives 
to my Executors the necessary assurance that such house will not ever be 
moved from its original foundation, such bequest to be used in collecting 
historical objects for showing and preservation in such "Baby House". If, at 
the time of my wife's death, or at the time of my death if she should 
predecease me, the "Baby House" is still standing on its original foundation 
and location, then my Executors shall request the City of Windsor to give 
the necessary assurance that such House will not ever be moved and the 
City shall have one year from the date of the death of the survivor of my wife 
and myself to give such assurance to my Executors. If at the death of the 
survivor of my wife and myself the City of Windsor fails or will not give to my 
Executors the necessary assurance that such House will not ever be moved 
from its original foundation, then this bequest shall fail and fall into and form 
part of the residue of my Estate. 
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The City of Windsor could not give the assurance as they did not own the land and lacked 
jurisdiction to give such an assurance. Thus the condition failed but the gift remained. In 
essence it was regarded as a wish.  
 
Per Lacourciere J: 
 

10 The second objection can be disposed of on the basis of the following 
findings of fact and conclusions of law: 
 

1. The condition precedent attaching to the gift to the Windsor 
Public Library Board that the City of Windsor gives necessary 
assurances that Baby House will never be removed from its 
original foundation is impossible of performance.  

 
2. The impossibility existed at the time the testator drew his will and 

has continued to exist to the present, and continues to exist.  
 

3. The testator knew of the impossibility at the time he drew his will.  
 
11 There are several reasons for this impossibility. First and foremost, the 
City of Windsor does not own the land in question and therefore is in no 
position to give any assurance as to its use. The covenant of re-grant should 
the land cease to be used as a museum does not alter this. Further, it is 
doubtful whether the city can give the type of assurance requested, and also 
whether there can ever be an adequate assurance given as to the use of 
real property for ever. 
 
12 Macdonald must have been aware of the first ground of impossibility as 
he was a party to an agreement reciting who was the owner of the land, 
which agreement antedates the execution of his will, and had been 
president of the association which owned the historic Baby property. 
 
13 As the gift in question was given subject to a condition which was 
at the time of its creation and to the knowledge of the testator 
impossible of performance, the condition must fail and the gift remains 
free of the condition. On these facts, the Windsor Public Library Board 
is to receive the 10% without any assurance being given. 
 
14 The law in England is well settled on this point. It is summarized in 
Williams on Wills, 3rd ed. (1967), p. 270, and is as follows: 
 
A condition precedent obviously impossible or a condition becoming 
impossible by operation of law before the date of the will, is repugnant and 
void and the gift remains. 
This is a development from the civil law as the gift is one of personalty and 
has its roots deep in the common law. As early as 1759, this was held to be 
the proper construction: Lowther v. Cavendish (1758), 1 Eden 99, 28 E.R. 
621; affirmed 3 Bro.P.C. 186, 1 E.R. 1260. 

... 
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19 On the present facts the testator must have known of the 
impossibility when he drafted the condition. Yet he still made the 
grant. It would be absurd to impute to him an intent to draft a totally 
ineffective clause in a document as solemn and important as his will 
when he had full knowledge of its ineffectiveness. In the absence of 
anything to the contrary, it must be that the gift for the benefit of an 
institution which he actively supported was paramount to the testator 
and so the condition must fail. The only reasonable interpretation that 
can be given the condition to enable the clause to have any effect when 
written is that, if at the death of the life tenant it is possible for the city 
to give the assurances, then it must give the assurance as a condition 
precedent to gift taking effect. 

 
 
 
Re Tuck’s Settlement Trusts  
[1978] Ch. 49; cb, p.801 
 
[An uncertain disposition is void but the construction of the words might be 
resolved by extrinsic evidence. Here such a condition was held to be void as the 
words in the Will setting up the condition where too vague.] 
 
 
Barsoski Estate v. Wesley 
2022 ONCA 399 (Ont. C.A.) 
 
[The law is disposed against certain types of conditions and presumes against 
some characterizations unless the Will is clear to the contrary; for example, a 
“condition subsequent” which may divest a beneficiary of an interest.] 
 
The Will provided: 
 

Upon the earlier of [the appellant] advising my Trustees that he no longer 
wishes to live in the House, [the appellant] no longer living in the house, 
and [the appellant’s] death, the House shall be sold and the proceeds shall 
be delivered to St. Stephen’s Community House to be used by the highest 
priority needs as determined by the board of directors. 
 

Three issues were argued: the meaning of “living”, whether there was a life interest or a 
mere license, and whether the “no longer living in the house” condition was void. 
 
Harvison Young J.A.: [our former Dean] 
 

(4)         Was the condition void for uncertainty? 
 

… 
 
[53]      The respondent argues that the following words, which appear in a 
separate sentence after the granting words, tend to indicate a condition 
subsequent: 
 



 9 

Upon the earlier of [the appellant] advising my Trustees that he no longer 
wishes to live in the House, [the appellant] no longer living in the House, and 
[the appellant’s] death, or if [the appellant] predeceases me … the House 
shall be sold. 
 
[54]      The respondent also states that there are limitations built into the 
initial part of the gift that “could” indicate a determinable interest. For 
example, the will reads “as a home for [the appellant] … during his lifetime or 
for such shorter period as [the appellant] desires”. She submits that the 
requirement that the appellant live in the home could be construed as an 
integral and necessary part of the formula from which the size of his interest 
is to be ascertained. 
 
[55]      The application judge, in my view, did not err in concluding that 
the words in issue created a condition subsequent. She noted that there 
was no dispute before her that these terms were “external to the gift”, 
and this interpretation is supported by contextual considerations, 
including the fact that the appellant had never actually resided in the 
house before the testator’s death, although he was a frequent visitor. 
The admissible evidence supports the inference that the testator, given 
her knowledge that the appellant would have to continue to work until 
retirement and that he would not necessarily be living in the home 
immediately upon her death given that his employment was unlikely to 
be in London, contemplated that these terms were subsequent to the 
vesting of the gift. Accordingly, the condition must be construed as a 
condition subsequent because she could not have intended that her gift 
would come to its natural end as soon as it vested. 
 
[56]      Nor do I see any error in the application judge’s conclusion that 
the condition is void for uncertainty. At para. 31 of her reasons, she 
stated that 
 

A condition subsequent is void for uncertainty if the condition is 
“far too indefinite and uncertain to enable the Court to say what 
is was that the testator meant should be the event on which the 
estate was to determine”: McColgan Re, supra at para. 35 

 
[57]      She continued at para. 32: 
 
I am satisfied that the terms “no longer living” creates uncertainty such 
that the condition subsequent is invalid. It is impossible to define, on 
the terms of this will, what it means to “live” in the house. The terms do 
not explain what the respondent needs to demonstrate that he is 
“living” in the house or when he must establish that act. As noted by 
the respondent, this limiting phrase raises questions as to how long he 
can be absent or by what date or for how long he must occupy the home 
to be considered be “living” in the house. The problems with terms such 
as these are exemplified by the decisions relied upon by both parties, 
which concluded that such conditions requiring a beneficiary to live, 
reside, remain or stay on a property are void for uncertainty. [Citations 
omitted.]. 
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[58]      There is no dispute that if a subsequent condition contained in 
a grant of a life interest is found to be void for uncertainty, the gift is 
effective without the limiting conditions: Powell v. Powell, at para. 14. 
As I noted above, a condition subsequent is not integral to the interest 
and, therefore, the gift can exist without the condition. Accordingly, the 
uncertain condition is struck, and the gift survives free and clear of any 
condition. 

 
 
XIV.  GIFTS 
 

Two related concepts are important.   
 

‘Abatement’  
 
Abatement refers to the process by which the assets of a solvent Estate are used 
to pay debts, liabilities, and expenses which arise on the testator’s death which 
may reduce some gifts as a result.  
 
If there are insufficient assets to pay creditors, then the Estate is insolvent and no gifts 
can be satisfied.  
 
Where the Estate is solvent but there is insufficient property to satisfy all gifts, then some 
gifts will abate – that is, the assets that would otherwise be used to make the gifts will be 
used to pay the deceased’s debts instead.  
 
If the Will doesn’t provide specific terms on the point, then the residue and then general 
legacies and then specific legacies abate in order (and pro rata). In other words, specific 
gifts take priority over general gifts which in turn takes priority over residuary gifts.  
 

Estates Administration Act, s.5   
 

Subject to section 32 of the Succession Law Reform Act, the real and 
personal property of a deceased person comprised in a residuary devise or 
bequest, except so far as a contrary intention appears from the person’s will 
or any codicil thereto, is applicable rateably, according to their respective 
values, to the payment of his or her debts, funeral and testamentary 

expenses and the cost and expenses of administration.   
 
The ‘contrary intention’ to prefer one set of legatees over another in respect of abatement 

as set out in the Will must be clear on the face of the document.  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Lindsay v Waldbrook   
(1897), 24 OAR 604 (C.A.) 
 
Here five legacies were set out in the Will in relation to a fund of money arising from the 
sale of real property. There wasn’t enough money in the fund to satisfy all the gifts. Should 
all of the gifts in question abate or should some be preferred?  
 
The question here was whether the words setting up the clause set out a ‘contrary 
intention’ to treat the legatees differently. The argument made by one legatee was that 
his share was to be set aside and invested and used for his education and maintenance. 
On appeal, it was held that the testator did not display an intention in the Will to treat this 
gift differently than others within the same class. Thus, only clear language to effect 
the testator’s intention to give one general legatee priority over another will allow 
for avoidance of the pro rata approach to abatement.  
 
‘Ademption’ 
 
Ademption occurs where the property subject of the legacy no longer exists as 
part of the testator’s estate and as a result the gift is void. 
 
Thus, where a house is destroyed by fire (in which the testatrix perishes), the insurance 
money falls into the residue of the estate as a gift of the house under the will adeems; Re 
Hunter (1975), 8 O.R. (2d) 399 (H.C.J.); cb, p.585. 
 
[Please note the Succession Law Reform Act, s.20(2)(b) would now operate to allow the 
legatee to receive the insurance proceeds.] 
 
 
McDougald Estate v. Gooderham 
(2005), 17 E.T.R. (3d) 36 (Ont CA) 
 
In this case, a woman was incapable and her Attorneys under a Power of Attorney for 
Property sold some Florida property to pay for her care. The property was subject of a 
disposition in her Will. The Court of Appeal examined the section of the Substitute 
Decisions Act dealing with ademption; s.36(1). 
 

35.1 
(1) A guardian of property shall not dispose of property that the 
guardian knows is subject to a specific testamentary gift in the 
incapable person's will. 
(2) Subsection (1) does not apply in respect of a specific testamentary gift 
of money. 
(3) Despite subsection (1), 
(a) the guardian may dispose of the property if the disposition of that 
property is necessary to comply with the guardian's duties; or 
(b) the guardian may make a gift of the property to the person who would 
be entitled to it under the will, if the gift is authorized by section 37. 

... 
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36.(1) The doctrine of ademption does not apply to property that a 
guardian of property disposes of under this Act, and anyone who 
would have acquired an interest in the property acquires a 
corresponding interest in the proceeds.  

... 
 
37.(1) A guardian of property shall make the following expenditures from the 

incapable person's property:  
1. The expenditures that are reasonably necessary for the person's support, 
education and care. 
2. The expenditures that are reasonably necessary for the support, 
education and care of the person's dependants. 
3. The expenditures that are necessary to satisfy the person's other legal 
obligations. 

 
Gillese JA held: 
 

29 At the time that the attorneys considered selling the Palm Beach 
property, they faced two apparently conflicting obligations. The first 
was their obligation to ensure that Ms. McDougald's assets were 
managed prudently. They had to manage Ms. McDougald's property so 
as to provide her with adequate care while ensuring that her assets 
were preserved. Both at common law and by virtue of s. 32(1) of the 
Act, as discussed below, the attorneys were required to act diligently, 
with honesty and integrity and in good faith, for Ms. McDougald's 
benefit. 
 
30 The attorneys' second obligation was to ensure that Ms. 
McDougald's testamentary intentions were fulfilled. Under the terms of 
Ms. McDougald's will, her sister, Cecil Hedstrom, was to receive the Palm 
Beach property. The fact that a corporation owned the property was not a 
problem because paragraph 4 of the will directed her trustees to do 
whatever was necessary to transfer property held by the corporation to the 
beneficiary. 
 
31 Absent the anti-ademption provision, the trustees could not have 
fulfilled both obligations. If they sold the property in order to prudently 
manage Ms. McDougald's assets, they would upset Ms. McDougald's 
desire to give the property to her sister. If they retained the property 
and transferred it to Ms. Hedstrom on Ms. McDougald's death, they 
would have permitted Ms. McDougald's assets to be depleted. 
 
32 Section 36(1), as interpreted above, enabled the trustees to meet 
both obligations. They were able to manage Ms. McDougald's property 
prudently. In this regard, it is worthy of note that the application judge found 
that the attorneys' decision to sell the property was prudent. And, the 
attorneys were able to respect Ms. McDougald's clear wish that her sister 
receive the property, by giving her the proceeds of sale of the property. 
 
33 As the application judge noted, the Act is to be given a large and 
liberal interpretation so as to best ensure the attainment of its objects. 
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The intent of the Act is to provide a structure to protect individuals 
who are incapable of managing their financial affairs. It provides 
methods by which the property of persons whose capacity is 
diminished may be managed by others, including by means of a 
continuing power of attorney. Unlike a capacitated testator, Ms. 
McDougald did not have the ability to revise her will when it became 
apparent that the property should be sold. On the interpretation of s. 
36(1) of the Act given above, the attorneys were able to take the steps 
required to manage Ms. McDougald's property in a way that respected 
her needs and her wishes at a time when she was incapable of 
managing her affairs on her own. 

 

[McDougald Estate v Gooderham is also important in estate litigation generally and 
stands for the proposition that the normal costs rules apply in most cases; see Sawdon 
Estate v. Sawdon, 2014 ONCA 101 (Ont. C.A.); Salter v. Salter Estate (2009), 50 E.T.R. 
(3d) 227 (Ont. S.C.J.)] 

 
Abatement and Ademption 

 

Specific legacy 
 
(i.e. a gift of a specific property) 
 

 
 
A specific legacy which adeems fails. 
 
A specific legacy carries all income, profit 
and accretions on it. 
 
General legacies abate before specific 
legacies. 
 
Expenses in respect of preservation of the 
subject-matter can be charged against the 
legacy. 
 

General legacy 
 
(i.e. a gift of specified property from the 
general assets of the estate; e.g. a gift 
of shares, which the estate may have to 
purchase) 
 

 
 
General legacies abate before specific 
legacies. 
 
General legacies don’t adeem. 

Demonstrative legacy 
 
(i.e. a general gift but primarily from a 
specific fund held by the estate, e.g. 
from an investment certificate) 

 
 
A demonstrative legacy may adeem but 
only in respect of that fund upon which it is 
to be drawn. 
 
A demonstrative legacy is treated as a 
specific legacy and will abate after general 
legacies. 
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Residuary legacy 
 
(i.e. a gift of the residue of the testator’s 
general personal assets after other 
bequests are satisfied). 

 
 
A residuary legacy carries all income, 
profit and accretions on general legacies. 
 

 
 
 
Property abates as follows: 
 
 

1. Residuary personalty;  

2. Residuary real property;  

3. General legacies (including pecuniary bequests from the residue);  

4. Demonstrative legacies (i.e bequests from the proceeds of a specific asset or 

fund, such as a bank account, which does not form part of the residue);  

5. Specific bequests of personalty; and  

6. Specific devises of real property.   

 
 
Illustrative Cases: 
 
Re Millar 
(1927), 60 OLR 434 (S.C.); cb, p. 561 
 
Here there was a general legacy which was impossible to fulfil. The preamble to the Will 
read: 
 

This will is necessarily uncommon and capricious because I have no 
dependents or near relatives and no duty rests upon me to leave any 
property at my death and what I do leave is proof of my folly in gathering 
and retaining more than I require in my lifetime. 

 
The clause in question read: 

 
To each Protestant Minister exercising his clerical functions at an 
annual salary and resident in Toronto at the time of my death and to 
each Orange Lodge in Toronto I give one share of the O'Keefe Brewery 
Company of Toronto Limited. 

 
Not only had O'Keefe Brewery Company been reorganized by the time of the testator’s 
death, but the successor firm was privately held and so shares could not be purchased. 
 
It was held that the gift created a general legacy which could be satisfied by the value of 
the shares in question if they could be purchased. 
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Middleton JA approved of the dicta in Re Gray (1887), 36 Ch.D. 205, 211, ‘a general 
legacy of this kind amounts in effect to a direction to the testator's executors to 
buy the shares or other property designated ... if the legatee had a choice in the 
matter and said that he would rather not have shares, he would then take the 
amount of money which would have had to be expended in buying them.’ 
 
[nb: in essence then this was a gift of money, valued notionally as against the shares. As 
the property was not actually owned by the testator at any time, the gift did not adeem.] 
 
 
Culbertson v Culberston 
(1967), 60 WWR 187 (Sask CA); cb., p.568 
 
The will gave ‘the following amounts to the following persons’ and named 31 people. It 
then provided: 
 

I direct that each of the above legacies shall be paid out of the money 
realized from the sale of my farm lands, and if the amount... should not be 
sufficient to cover the full amount of the said legacies, then each person 
shall take a proportionate share. 

 
The sale of the lands during the testator’s lifetime resulted in a fund well in excess of the 
legacies but, on his death, the executor received only a much smaller amount as what 
remained owing. Previous payments had been put in a general bank account and their 
identity lost.  
 
At first instance it was held that the legacies were demonstrative and should be paid in 
full, using the balance of the purchase price first, then the general estate.  
 
On appeal, it was held that the legacies were specific and payable only out of the balance 
of the purchase price. Thus, the legacies adeemed equally (‘pari passu’). The testator's 
language, given its natural and ordinary meaning, limited payment to this particular fund. 
 
Per Maguire J.A.: 
 

2  The late Moses Culbertson died on June 30, 1965. By his last will and 
testament bearing date June 30, 1960, the testator bequeathed 31 legacies 
of varying amounts, totalling $24,750, to certain charitable institutions and 
named persons. In respect to these legacies the will read: 
 

I give devise and bequeath the following amounts to the following 
persons and organizations. 

 
3   Then followed the names of the persons and organizations together with 
the amount given to each. 
 
4  This provision in the will is immediately followed by the following 
paragraph: 
 

I direct that each of the above legacies shall be paid out of the money 
realized from the sale of my farm lands and if the amount recovered 
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from the sale of my farm lands should not be sufficient to cover the full 
amount of the said legacies, then each person shall take a 
proportionate share in accordance with the amount he would have 
received if the full amount of the legacies had been realized. 

 
5  The residue of the estate, remaining after certain other bequests or 
provisions not of importance in our present consideration, was devised and 
bequeathed to his brother, William, and William's wife, in equal shares.  
 
6  At the date of the will, the testator owned 850 acres of farm lands. These 
lands were sold by him on July 4, 1963, under an agreement of sale for a 
total sale price of $30,000. At the date of death the sum of $9,288.75 
remained payable under this agreement. 

... 
 
15  With every deference to the learned chambers judge, I am of the 
opinion that the language used by the testator, given its natural and 
ordinary meaning, limits the payment of the legacies to the fund to be 
realized from the sale of his farm lands. To place upon the words of 
the testator an interpretation that he intended the legacies to take 
effect out of some other of his property if the fund proves inadequate 
would, in my opinion, defeat entirely his direct and specific 
instructions that the legacies abate if the fund should be deficient. In 
my view, by reading the two paragraphs together and giving to the 
language there its natural and ordinary meaning, the legacies 
constitute a bequest of the specific fund to be realized from the sale 
of the testator's farm lands to the amount of the bequests: If the fund 
should be deficient, the legacies would abate; if the fund exceeds the 
amount of the legacies, the excess would fall into residue. While the 
courts do not favour construing a bequest or devise in a will, as being 
specific when there is doubt, recourse cannot be taken to this rule of 
construction when, from the language of the will, the intention of the testator 
can be determined. 
 
16  Payment of these legacies may, therefore, be made only from the fund 
designated by the testator. The portion of the sale proceeds received by the 
testator in his lifetime, having lost identity as such proceeds and thus as part 
of the designated fund, there remains only the balance of the sale price of 
the lands remaining payable at the testator's death, namely, $9,288.75, 
which may constitute the fund. 
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DATE FROM WHICH WILL SPEAKS 
 
The Succession Law Reform Act provides: 
 

22. Except when a contrary intention appears by the will, a will speaks and 
takes effect as if it had been made immediately before the death of the 
testator with respect to, 
 
(a) the property of the testator; and 
(b) the right, chose in action, equitable estate or interest, right to insurance 
proceeds or compensation, or mortgage, charge or other security interest of 
the testator under subsection 20 (2). 

 
This section is based on the 1837 English Wills Act and establishes the ambulatory nature 
of Wills; that is, the Will can be created in respect of assets which comprise part of the 
testator’s estate. Sometimes the question arises as to whether property acquired after 
the execution of the Will was intended to be excluded from the operation of a particular 
clause (i.e. a gift of the house in which T owned at the execution of the Will, or, the specific 
house which was owned at execution and which may have later been sold); alternatively, 
one might approach the question as one of interpretation of the term rather than operation 
of the Will. 
 
Re Rutherford 
(1918), 42 OLR 405 (HCJ); cb, p.589 
 
Per Middleton JA: 
 

The section [the predecessor of the present s.22, SLRA] in effect provides 
that, unless from the will itself you can see that the testator did not 
intend after-acquired property to pass, it must be read as though he 
had executed it immediately before his death. In many cases this must 
result in imputing to the testator an intention which in fact he never had; but, 
on the other hand, the opposite rule would even more frequently result in 
defeating his intention, This is at once apprehended where the expression 
used is general, e.g., where there is a gift of "my house" or "my horse," and 
the testator had sold his house or his horse and had bought another. The 
wife to whom he had given his house or the son to whom he had given his 
horse would riot easily understand why nothing was given because of the 
sale of the property owned at the will's date. So this statute establishes the 
rule, as put by one Judge, that the testator must be assumed to have 
read his will or carried it in his mind till shortly before his death, and 
to have refrained from any change because it expressed his intention 
at that time. 
 
Now two things have been frequently found in wills which the Courts 
have taken as an indication of a contrary intention. When a testator 
speaks of that which he gives as that which he owns at the date of the 
will, clearly that and that alone is given, for the provision is not that 
the will must in all respects be regarded as made immediately before 
the death. 
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Then, when the will speaks of a specific thing, and is not general in its 
provisions, the thing given must be determined by the language used 
by the testator. Nothing else passes, for nothing else is given. In this 
way Judges, always slow to recognise by decision the desirability of reform, 
cut down the full meaning and effect of the statute. But it has always been 
held that when the thing given remains, and has, been added to between 
the date of the will and the date of, death, the whole property answering the 
description at the latter date will pass. 

 
 
Re Bird 
[1942] OR 415 (CA); cb, p.592 
 
Here the testatrix bought a vacant lot in 1891 described as ‘Lot 57, Plan 184’ with a 
municipal address (set after she built a house on the property) of 14 Mitchell Avenue. 
She made a will devising it to her son, but later was required to tear it down and thereafter 
rebuilt is as two houses, 14 and 16 Mitchell Avenue. No change was made in the Will 
notwithstanding this development of the lot. There was a signed memorandum in which 
the testatrix set out her intention to give both houses to the son. While the dissenting 
judge would apply the statute strictly and only allow 14 Mitchell Ave to pass to the son, 
the majority held that there was a contrary intention.  
 
Per Fisher JA: 
 

It is clear to my mind, the testatrix having by her will specifically 
described and identified the property she devised to her son, that 
notwithstanding the fact that the description at the date of death 
applied to part only of the property, the devise covered and included 
not only the land itself, but all the buildings thereon at the date of 
death, and further that even if there was a changed condition of the property 
subsequent to the making of the will, that changed condition satisfied the 
description of the property devised under the will... 
 
... Lindley L.J. in In re Portal and Lamb (1885), 30 Ch. D. 50, [said] at p. 55: 
"It [meaning section 24 of The English Wills Act] does not say that we are to 
construe whatever a man says in his will as if it were made on the day of his 
death." Hawkins on Wills, 3rd ed., at p. 27, on the authority of In re Evans, 
says: "A specific devise is not cut down by an alteration in the property made 
after the date of the will...” 
 
The Court, in construing a will such as this, is entitled to take into 
consideration the condition of things in reference to which it was made, and, 
where there exists a specific description, to consider all the circumstances 
relating to the property and material to identify the thing described... 
 
I am of opinion that a contrary intention within the meaning of s. 26(1) 
of The Wills Act, appears here from the fact that the testatrix has used 
the description, "14 Mitchell Avenue" to refer to the whole Lot 57. The 
description "14 Mitchell Avenue" meant the same to her as the 
description "Lot 57", and therefore the will must be read as if she had 
said "Lot 57". 
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DISCLAIMER 
 
A gift must be accepted; if disclaimed, it reverts to the Estate for distribution as part of 
the residue (unless it was a gift of the residue in which case there is an intestacy in 
respect of the residue). See Montreal Trust Co. v. Matthews (1979), 99 D.L.R. (3d) 65; 
cb, p.630 It is not uncommon for a person interested in a gift to disclaim in favour of a 
residuary beneficiary for tax reasons. 
 


