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. INTRODUCTION

(a) What options exist to resolve private disputes?
Adjudication, Mediation and Negotiation

For a general overview, see the Dispute Resolution Reference Guide.

(b) What are the Rules of Civil Procedure?
There are various types and sources of procedural rules:

e There are regulations under the statutes that create the court in question which we
refer to as “rules or procedure” or “rules of practice”. We will be dealing primarily
with the “Rules of Civil Procedure” that are created under the Courts of Justice Act,
Section 66, for proceedings in the Superior Court and the Court of Appeal. We may
touch on the intersection between the Rules of Civil Procedure and the Family Law
Rules.

e Superior Courts (and some inferior courts) have an inherent jurisdiction to deal with
procedural points.

e ‘Practice Directions’ issued by courts provide procedures in a given region for
particular kinds of litigation.

Rules 1.04 (1), 1.04(1.1)

1.04 (1) These rules shall be liberally construed to secure the
just, most expeditious and least expensive determination
of every civil proceeding on its merits.

(1.1) In applying these rules, the court shall make orders
and give directions that are proportionate to the
importance and complexity of the issues, and to the
amount involved, in the proceeding.



https://www.justice.gc.ca/eng/rp-pr/csj-sjc/dprs-sprd/res/drrg-mrrc/toc-tdm.html
https://canlii.ca/t/556s1
https://canlii.ca/t/556s1
https://www.ontariocourts.ca/scj/practice/practice-directions/

e Procedures should be proportional to what is at stake. Lawyers should bear in

mind what things cost and how long procedures take and should then mould them to
suit the nature of the dispute and how much money is at stake — i.e. use some

common sense (an underrated quality, much prized in practice).

Types of Proceedings & Stages

ACTIONS

Pleadings

Motions

Notice of Motion
Order Giving Directions
Motion Records
Cross-Examinations
Hearing

Discovery

Pre-Trial

Trial




APPLICATIONS

Notice of Application

Order(s) Giving Directions

Motions

Notice of Motion
Order Giving Directions - Application Records
Motion Records
Cross-Examinations
Hearing

Cross-Examinations

Hearing

In either type of proceeding, costs are argued following the disposition of the litigation.



A note on possible reform (not examinable):

From the Civil Rules Review — Final Report (pp. 29-32):

In redesigning the Rules from the ground up, we begin with a trio of
principled rules aimed at cultural change. They include (a) redefining
the overarching goals of the Rules; (b) establishing representations
that parties will be deemed to have made upon filing documents with
the Court; and (c) establishing a general duty, shared by all users of
the civil justice system, to cooperate with one another to ensure that
the overarching goals are met. We propose to more clearly define the
goals of the Rules and to foster a culture that will help achieve them.

1. The Goals

We propose that the Rules include guiding principles, expressed as
the “Goals”. The precise wording of any amendments will be
determined by legislative counsel who are responsible for drafting all
Ontario legislation and regulations. We envision, however, that the
proposed substance of the new rule expressing the Goals will be as
follows:

(i) These Rules are to be given a purposive interpretation in
accordance with the Goals.

(ii) These Rules seek to achieve the following Goals in all civil
proceedings:

a. fair and practical results suited to the needs of the
parties;

b. cost-effective proceedings that are proportionate to:

i. the nature of the proceeding and its importance to the
parties;

ii. the complexity of the claim as well as the difficulty or
novelty of the issues and questions it raises; and

iii.the amount or value of the claim;
C. expeditious proceedings that strive for settlement or

final resolution of most cases involving only claimant(s)
and defendant(s) within two years of the close of pleadings,


https://www.ontariocourts.ca/scj/files/pubs/2025-12-15-final-policy-proposal.pdf

with a slightly longer period for cases involving subsequent
parties;

d. timely access to, and efficient use of, court resources
for the parties and all other litigants who need to access
court resources;41 and

e. enforced compliance with the Rules and the orders
and directions of the Court, while prioritizing substance
over form and avoiding an overly technical application
where a breach or irregularity creates no prejudice;

(iii) The Court must seek to achieve the Goals when imposing
orders and giving directions, recognizing that enforcement of
the Rules and systemic justice considerations may, in certain
cases, take precedence over a merits-based determination.

Unlike the existing guiding principles (set out in rule 1.04), the new Goals
provide: (a) increased specificity as to the Rules’ aims, including
proportionality, timeliness, and efficient use of the Court’s resources for the
benefit of all litigants who need to access the Court; and (b) express
direction that the Court must seek to achieve the Goals when imposing
orders and giving directions.

More importantly, while the current system outlines guiding principles, it
defines a process that, to a significant degree, undermines them. By
contrast, our proposed reforms will incorporate the Goals directly into the
processes that will govern all aspects of legal proceedings.

2. Representations to the Court

The expediency of civil proceedings is undermined when parties make
representations to the Court that lack factual support, pursue patently
indefensible positions, and/or engage in litigation gamesmanship
(e.g., by intentionally delaying matters or taking steps solely to drive
up litigation costs).

To address this problem, we propose to introduce a new rule
concerning representations made to the Court (the “Representations
Rule”), the substance of which is as follows.

(i) By presenting to the Court a pleading, written motion, or
other document, a party certifies that, to the best of their
knowledge or reasonably held belief at the time the
representation is made:



a. it is not being presented for any improper purpose,
such as to harass, cause unnecessary delay, or
unnecessarily increase the cost of litigation;

b. it is not frivolous or vexatious;

c. the factual contentions advanced are, or may be, after
a reasonable opportunity for further investigation,
supported by evidence; and

d. the denials of factual contentions are warranted in the
circumstances.

Given that we are proposing that these certifications will be deemed to have
been made by presenting a pleading, written motion, or other document to
the Court, a separate certification document or attestation will not be
necessary. Moreover, this new rule is also intended to apply whether a party
signs or simply submits a pleading, written motion, or other document, or
whether they authorize a lawyer to do so on their behalf.

3. The General Duty to Cooperate

One of the reasons why rule 1.04 has been ineffective is that litigants
simply do not cooperate to ensure its aims are achieved. That part of
our litigation culture needs to change. To that end, we propose to
introduce a general duty to cooperate (the “Duty to Cooperate”). This
is not an attempt to undermine the adversarial process. We expect that
parties will continue to zealously pursue their cases in their own self-
interests. The Duty to Cooperate is about embracing a shared
responsibility to manage the Court’s limited resources to promote the
Goals.

In the result, we propose that parties and their lawyers will have a Duty to
Cooperate with one another to further the Goals. This duty will require that
parties, or their counsel, engage in discussions to try to agree on how the
proceeding will be conducted. More specific duties to cooperate will appear
in relation to specific rules, such as disclosure and preparing a joint book of
documents.

The proposed substance of this new Rule is as follows:



All parties have a duty to conduct their cases in a manner that will
facilitate achieving the Goals. This includes, but is not limited to, a
duty to:

a. identify the central issues in dispute at an early stage;

b. perform work in connection with the proceeding in a manner
that is proportionate to the nature of the claim and its importance to
the parties, the complexity of the claim as well as the difficulty or
novelty of the issues and questions it raises, and the amount or
value of the claim;

c. comply with the Rules, including timelines for steps in the
proceeding, as well as any orders and directions of the Court;

d. make reasonable efforts to resolve the dispute or to limit the
issues in dispute and to resolve interlocutory issues before seeking
the Court’s assistance;

e. make use of available technology where and to the extent that
it will promote efficiency and efficacy; and

f. maintain courteous, cooperative, and prompt communication
between the parties, and between the parties and the Court.

Professionalism: What role do lawyers play in litigation?

Lawyers are obligated to act competently and in the best interests of clients. For
advocates, this means putting forward a client’s case to the best of the lawyer’s ability
and using all available procedures and evidence. There are limits, however, imposed by
the Law Society’s Rules of Professional Conduct. Some organizations provide “best
practices” guideline; for example, see the Advocates Society’s publications on point and
their Principles of Civility and Professionalism for Advocates.

Law Society of Ontario v. McCallum
2024 ONLSTH 29 (OLSTHD)

This was a disciplinary proceeding against a lawyer. The conduct at issue related to the
representation of the defendant CAS in a tort action in negligence brought by the plaintiff
respecting an historical sexual assault when plaintiff was a 14-year-old foster child who
was assaulted by her foster father. The litigation became quite acrimonious, extending to
communications between counsel. In the introduction to the decision, the Chair provided
an overview:


https://lso.ca/about-lso/legislation-rules/rules-of-professional-conduct
https://www.advocates.ca/TAS/Publications/Best_Practices_Publications/TAS/Publications_Resources/Best_Practices_Publications.aspx?hkey=12ee9725-d4e8-408d-93bc-462a365c7d82
https://www.advocates.ca/Upload/Files/PDF/Advocacy/InstituteforCivilityandProfessionalism/Principles_of_Civility_and_Professionalism_for_AdvocatesFeb28.pdf
https://canlii.ca/t/k3mg9
https://canlii.ca/t/k3mg9

[2] Mr. McCallum swore an affidavit in a civil action involving alleged
sexual abuse of a girl in a foster home by her foster father. The affidavit was
for the purpose of a status hearing at which the issue was whether the action
should be dismissed for delay.

[3] Mr. McCallum accused the plaintiff's lawyer of misrepresentation
for saying that the sexual abuse took place while the plaintiff was “in
childhood”. Mr. McCallum testified that the plaintiff was “a sexually mature
young woman, not a ‘child’ as conventionally understood”. This statement

gave rise to this conduct application.

[4] Mr. McCallum now says that he intended to observe that the
plaintiff was sexually mature in a biological sense and that his concern was
that plaintiffs counsel intended to evoke disgust by impliedly alleging
pedophilia in referring to “childhood”.

[5] The Law Society alleges that Mr. McCallum failed to act honourably
and with integrity in making the statement.

[6] This is something of an unusual case. Many cases address
professional conduct rules that are much more specific. In contrast, Rule
2.1-1 is general in nature. Mr. McCallum acknowledges that his statement
was ill-advised. However, his position is that Rule 2.1-1 is not breached
absent morally blameworthy conduct, which he says is not the case here.
As aresult, we are required to interpret and apply Rule 2.1-1. The Tribunal’s
jurisprudence does not much address the interpretation of Rule 2.1-1.
Following the hearing, we asked the parties to provide written submissions
as to the appropriate interpretation of Rule 2.1-1.

[7] There are a number of issues that arguably arise in respect of Mr.
McCallum’s statement. The Law Society’s position was that the impugned
statement was not made in the interests of Mr. McCallum'’s client’s interests
and caused harm to his client’s interest. The Law Society characterized the
statement as being impulsive and irresponsible.

[8] The Law Society further submitted that the statement caused harm
to the plaintiff, being another participant in the justice system. The Law
Society also emphasized harm caused to the public’s confidence in the legal
professions and the administration of justice. The Law Society submitted
that the statement tended to cause particular harm on members of the
public who are minors and have been abused by people in positions of trust
and power on victims of sexual abuse.

[9] These submissions by the Law Society raise quite different issues.
The first submission invokes the lawyer’s duty of commitment to the client
cause, which is a fundamental aspect of the duty of loyalty. The second



submission invokes difficult questions about lawyers’ obligations as
advocates, particularly in the context of allegations of sexual abuse and,
even more particularly, in the context of allegations of sexual abuse of girls
by people in positions of trust.

[17] The plaintiff's counsel and Mr. McCallum both swore affidavits
for the status hearing. In his affidavit, Mr. McCallum responded to the
affidavit for the plaintiff saying that:

To aid her purpose the plaintiff has undertaken two stratagems:

(@) she has engaged in a process that can only be called a
surreptitious ad hominem attack on the Society’s lawyer (namely,
me);

(b) she misrepresents facts.

[18] Mr. McCallum did not merely challenge the evidence of plaintiff's
counsel. He alleged that her affidavit was a “surreptitious ad hominem
attack” on him personally. He alleged that plaintiff's counsel misrepresented
the facts. Mr. McCallum’s affidavit was a personal attack on plaintiff's
counsel.

[19] In support of his claim of factual misrepresentation by plaintiff's
counsel, Mr. McCallum testified that her affidavit was “rife with errors,
imprecisions, and misrepresentations, most of which are minor and for that
reason neither will | dwell on them. | will however present a few instances
before proceeding.” With respect to one of these instances, Mr. McCallum
testified that (emphasis added):

she states that the alleged assaults took place while the plaintiff was “in
childhood”. The plaintiff was born in March 1967. The alleged abuse took
place in 1981-82. A fourteen or fifteen girl is a sexually mature young
woman, not a ‘child’, as the term is conventionally understood; ...

[20] The Law Society alleges that the making of the statement that “A
fourteen or fifteen girl is a sexually mature young woman, not a ‘child’, as
the term is conventionally understood” (the impugned statement) is a failure
to act honourably and with integrity, contrary to Rule 2.1-1 of the Rules.

[21] Mr. McCallum’s position is that he did not say what he meant to
say and that, for reasons discussed below, he intended to address what he
took to be allegation of pedophilia as plaintiff's counsel intended to evoke
disgust in referring to childhood and thereby suggesting pedophilia.



The tension in the case is in respect of the lawyer’s obligation to act in a client’s
best interests but to do so “honourably and with integrity.” Thus,

[106] The Law Society submitted that the impugned statement was
offensive, insensitive and amounted to victim-blaming. It submitted
that Mr. McCallum breached Rule 2.1-1 because making the impugned
statement was not in his client’s interests, given its legislative
mandate as a children’s aid society, because Mr. McCallum did not
have instructions from his client to make the impugned statement and
because of the offensive nature of the impugned statement and its
impact on the plaintiff. The Law Society submitted that making the
impugned statement did not inspire the confidence, respect and trust
of his client and the community, and did not reflect favorably on the
legal professions and the administration of justice, as required by
Rule 2.1-1[4].

[107] Mr. McCallum acknowledged to the investigator that his
impugned statement was “extraordinarily stupid” as he was
representing a children’s aid society. He conceded that he wouldn’t
“object terribly” to the terms “shocking, outrageous or deeply
concerning” being applied to his statement. However, his position is
that his statement was correct in fact and that making the statement
was not morally blameworthy. On this basis, his submission is that
making the statement was not in breach of Rule 2.1-1.

[108] In support of his submission, Mr. McCallum relied on the definition
of “professional misconduct” in Rule 1.1-1, Rule 2.1-1 and its commentaries
and Rule 5.1-1 and its commentaries. Mr. McCallum did not submit any
cases that applied or interpretated Rule 2.1-1.

[109] Mr. McCallum submitted that the definition of professional
misconduct in Rule 1.1-1 requires at least some form of wrongdoing and,
focusing on subsections (b) to (g) of the definition of professional
misconduct, seriously morally culpable wrongdoing. Focusing on Rule 2.1-
1, Mr. McCallum submitted that there could be no breach of Rule 2.1-1
absent moral blameworthiness. His submissions treated acting honourably
and acting with integrity as largely having the same meaning in Rule 2.1.1.
Mr. McCallum also submitted that Rules 2.1-1 and 5.1-1 should be
interpreted together given the common reference to acting honourably and
that the requirement to act honourably must be understood in the context of
the requirement of resolute representation.

After a lengthy consideration of the Rule 2.1, the decision continued:

[177] We interpret Rule 2.1-1, in its requirement to act honourably,
to generally prohibit professional conduct that is contrary to the



professional and legal obligations of a lawyer, or which is contrary to
applicable law, which tends to bring discredit on the legal profession.
Conduct that breaches the requirement to act honourably is not only
conduct that is morally blameworthy or involves moral turpitude. That
said and referring back to Mr. MacKenzie’s text, Rule 2.1-1 is not an
invitation to “nit-pick.”

[238] Making the impugned statement was contrary to his client’s
interests, without authority, and irresponsible. While Mr. McCallum
carefully did not agree at his interview with the investigator that he had been
irresponsible, he acknowledged that he got sidetracked, that he lost track
of the main issue, that it was extraordinarily stupid of him to refer to the
plaintiff as a sexually mature young woman, that he should not have written
the impugned statement at all, and that he would not object terribly to the
description of his statement as being shocking or outrageous or deeply
concerning.

[241] This is one of the unusual cases in which, in our opinion, a
specific professional conduct rule does not apply but where there is
professional misconduct. As a result, Rule 2.1-1 was cited. The Law
Society could have simply relied on the general definition of
professional misconduct in the Rules, which is “conduct in a lawyer’s
professional capacity that tends to bring discredit upon the legal
profession”.

[242] As said above, our interpretation of Rule 2.1-1 is that it is a
general rule that requires proper professional conduct and
compliance with applicable law in support of the goals of legal
services regulation. Said another way, Rule 2.1-1 can be breached by
conduct contrary to a lawyer’s client or other professional obligations.
As discussed above, we do not accept that moral blameworthiness is
required. While “honour” may have this implication in other contexts,
these Rules are not about chivalry or similar matters but rather are
about ensuring the professional conduct required to make a legal
system in a free and democratic society work.

[243] We agree with Mr. McCallum’s assessment of his own conduct
as detailed above. He did not serve his client’s cause. He did not seek
instructions when he should have. He acted unnecessarily and
irresponsibly. Mr. McCallum’s only real disagreement with the
allegation is that he says that his conduct was not morally
blameworthy, in the sense of not being inherently wrongful or
involving some sort of moral culpability. But we do not agree that this
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is a necessary element for there to be a breach of Rule 2.1-1. We also
do not agree that this is a mere error in judgment as was submitted.
We find that Mr. McCallum’s conduct breached Rule 2.1-1.

[244] In any event and alternatively, we are not constrained strictly
by the invocation of Rule 2.1-1. The notice of application is not to be
treated as an indictment.[24] Mr. McCallum’s impugned statement, his
rationale for making the impugned statement, his client obligations,
and his client’s interests have been well canvassed in the hearing of
this application. For the same reasons that we have concluded that
Mr. McCallum’s conduct breached Rule 2.1-1, we conclude that his
conduct tended to bring discredit upon the legal profession and is
therefore professional misconduct as defined in Rule 1.

[245] In respect of these findings, we do not see the duty of resolute
representation being relevant in the sense that it was in Groia. Our findings
are primarily about a failure of proper client representation, considering the
interests of the client rather than protection of the administration of justice.
We also do not see expressive freedom to be much engaged. Mr.
McCallum’s speech was on behalf of his client. While advocates have their
own expressive freedoms as in Doré,[25] at issue here was expression on
behalf of the client. Mr. McCallum was not speaking for himself. He spoke
for his client, in a manner that was inconsistent with his client’s legislative
mandate, and he did so without his client’s knowledge and instructions.

[246] Having considered the importance of resolute representation and
having weighed the importance of expressive freedom in this context
against the importance of ensuring proper professional conduct, we find that
Mr. McCallum engaged in professional misconduct by breaching Rule 2.1-
1 by failure to comply with his client obligations in making the impugned
statement. In context, making the impugned statement tended to bring
discredit upon the legal profession and that Mr. McCallum acted
dishonourably in doing so.

What was the key error made by the lawyer?
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